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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO, Judge: Respondent determ ned a $39, 890 deficiency in
petitioner’s 2002 Federal incone tax and additions to tax of

$6, 743. 70 under section 6651(a)(1), $4,046.22 under section

! Peter J. G bbons entered his appearance on Sept. 21, 2006
Petitioner had filed the petition pro se on Sept. 15, 2005.
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6651(a)(2), and $964. 76 under section 6654.2 After concessions
by respondent,® the issues for decision are:

(1) Wether payroll summaries of petitioner’s enployer are
adm ssi bl e into evidence under the Federal Rules of Evidence. W
hol d they are;

(2) whether petitioner had $157,553 of unreported inconme as
respondent determ ned. W hold petitioner did;

(3) whether petitioner is liable for an addition to tax
under section 6651(a)(1). W hold he is;

(4) whether petitioner is liable for an addition to tax
under section 6654. W hold he is not; and

(5) whether petitioner is liable for a penalty pursuant to
section 6673(a)(1l) for instituting this proceeding primarily for
del ay and/or advancing in this proceeding frivolous or groundl ess
claimss. W hold he is and inpose upon hima penalty of $5,000.

FI NDI NGS OF FACT
In 2002, petitioner was the chief executive officer of

Ef eckta Technol ogi es Corp. (Efeckta). During that year, Efeckta

2 Unl ess otherwi se indicated, section references are to the
appl i cabl e versions of the Internal Revenue Code, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
Some dol | ar anmounts have been rounded.

3 Respondent concedes that petitioner is not liable for the
addition to tax under sec. 6651(a)(2) and asserts an increase in
the addition to tax under sec. 6651(a)(1l) to $7,493 (i.e., the
25- percent mexi mum addition to tax under that section nmultiplied
by the difference between the deficiency of $39,890 and withheld
tax of $9,918).
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pai d hi mwages totaling $157,553. Federal income tax of $9, 918
was wi thheld fromthose wages.

Petitioner did not file a Federal incone tax return for 2002
and did not nmake any estimated tax paynents for that year (with
the exception of the withheld tax). Respondent prepared a
substitute for return for petitioner for 2002 based on
information reported to respondent by a third party.* Respondent
issued to petitioner a notice of deficiency reflecting the sane.
In his petition to this Court, petitioner acknow edged that he
did not file a tax return for 2002 and alleged in part that
“Since Petitioner did not file a tax return for 2002,
Petitioner’s alleged ‘deficiency’ was not determ ned by
Respondent ‘exam ning’ any tax return filed by the Petitioner,”
that “Petitioner ‘determ ned he had no taxable incone since he
received no ‘incone’ in the ‘constitutional sense”, and that “no
statues [sic] nmake the Petitioner ‘liable’ for the ‘inconme’ taxes
at issue.”® Petitioner did not deny that he received the wages
referenced in the notice of deficiency (nor has petitioner mde

such a denial at any tinme during this proceeding).

4 The third party, Efeckta, reported on a 2002 Form W 2,
Wage and Tax Statenent, that it had paid petitioner wages of
$157, 553 during 2002.

> Wien the petition was filed, petitioner resided in San
Raf ael , California.
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On Septenber 25, 2006, the Court called the case fromthe
cal endar of cases set to be tried on the regular session of this
Court commrencing on that date in San Francisco, California.
Counsel for respondent and counsel for petitioner nmade their
respecti ve appearances. Upon the conpletion of the cal endar
call, the parties were inforned that they should be prepared to
try this case on Septenber 26, 2006, at 9 a.m \Wen the
scheduled tine for trial arrived, neither petitioner nor his
counsel was in the courtroom Respondent was represented by his
counsel. The Court postponed the start of trial for 45 m nutes
in expectation that either petitioner or his counsel would
appear. At 9:46 a.m, the Court recalled this case.
Respondent’ s counsel appeared for respondent. Neither petitioner
nor his counsel nade an appearance. Respondent noved to di sm ss
the case for |lack of prosecution, stating in part that petitioner
had been uncooperative throughout the proceedi ng and had not
stipulated any of the facts of this case. Respondent also
informed the Court that respondent believed that he bore a burden
as to the issues in this case and introduced the follow ng five
exhibits into evidence:
(1) Exhibit 1-R a docunent described as the payrol

summaries of Efeckta for the semnonthly pay periods in 2002 from
January 1 through July 15 and other payroll related records for

2002 t hrough August 30;
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(2) Exhibit 2-R a certified photocopy of the Information
Return Master File Tax Account Transcript printout sunmmari zing
enpl oyee conpensation reported to respondent with regard to
petitioner and his 2002 taxabl e year;

(3) Exhibit 3-R a Form 4340, Certificate of Assessnents,
Paynents and Other Specified Matters, for petitioner and his 2002
t axabl e year;

(4) Exhibit 4-R the notice of deficiency at issue; and

(5) Exhibit 5-R a notion filed by petitioner in the U S
Bankruptcy Court for the District of Delaware as to the
bankruptcy case of Efeckta.

The Court admtted the exhibits into evidence and granted
respondent’s notion. The recall was concluded at 9:55 a. m

At 10:24 a.m, the case was recalled a second tine.
Petitioner’s counsel appeared, unacconpani ed by petitioner.
Petitioner’s counsel noved the Court to vacate our order of
dism ssal, stating that he tried to be in the courtroomat 9:30
a.m but was not able to arrive at the courthouse until 10 a. m
because of “very congested city and parking difficulties”.
Petitioner’s counsel stated that he was “rem ss” to not have
informed the Court that he would be tardy. The Court granted
petitioner’s notion to vacate our earlier dismssal for |ack of

prosecution and reopened the record to allow petitioner to make
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any objections and notions to the aforenenti oned exhibits
received into evidence.

The Court allowed petitioner’s counsel to exam ne the five
exhibits admtted into evidence earlier in the day “and to make
now any obj ections and appropriate notions.” Petitioner’s
counsel objected to two of the exhibits; nanely, Exhibits 1-R and
2-R As to Exhibit 1-R petitioner’s counsel stated his
objection as follows: “I object to this as hearsay. | do not
believe that it rises to the |level of an exception under the
busi ness records rule. There’'s no attestation as to its
veracity. The only thing we have for identification is an Avery
C. Anybody could have created these spreadsheets.” Respondent’s
counsel replied: “I received these records fromthe bankruptcy
trustee. They did not have any way to reach a custodi an of the
records, because Efeckta is in bankruptcy right now These
records are accurate payroll records that were faxed to nme. The
bankruptcy trustee said this was all he had for Nathaniel Caleb
Avery.” The Court took petitioner’s objection to the
adm ssibility of Exhibit 1-R under advisenent.

As to Exhibit 2-R, petitioner’s counsel acknow edged t hat
the exhibit was a certified copy of a conputer-generated
transcript of the Internal Revenue Service (IRS) show ng that the
respondent’s records reported that the respondent had received

the Form W2 at issue herein, but petitioner’s counsel stated
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that the exhibit was hearsay. Respondent’s counsel replied that
the exhibit “is an official business record fromthe I.R S. It
is not purporting to be a W2. What it purports to be is W2
information that was recorded froma third party, Efeckta
Technol ogi es, for Nathaniel Caleb Avery for the 2002 year. It
reports his wages, his withholding, and this is a certified copy
of that matter.” The Court overruled petitioner’s objection to
the admssibility of Exhibit 2-R and admtted that exhibit into
evi dence.

Petitioner did not stipulate any facts or docunents, call
any witnesses, or offer to introduce any evidence at trial.

OPI NI ON

1. Adm ssibility of Exhibit 1-R

At trial, petitioner’s counsel objected to the adm ssion of
Exhibit 1-R on the grounds of hearsay. W overrule the
obj ecti on.

Proceedings in this Court are conducted in accordance with
t he Federal Rules of Evidence. See sec. 7453; Rule 143. Rule
801(c) of the Federal Rules of Evidence defines “hearsay” as “a
statenent, other than one nmade by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth
of the matter asserted.” Rule 802 of the Federal Rules of
Evi dence provides that hearsay generally is not adm ssible except

as ot herw se provi ded.



- 8-

Respondent argues that the Court should admt Exhibit 1-R
into evidence pursuant to rule 807 of the Federal Rules of
Evi dence. That rule allows adm ssion of a statenment not
expressly within any of the other exceptions to the hearsay rule
when the statenent is material and probative and when “the
interests of justice will best be served by adm ssion of the
statenent into evidence.” The docunents underlying Exhibit 1-R
are both material and probative of the issue of whether
petitioner had unreported taxable incone, and petitioner does not
deny that he was paid the wages referenced in those docunents.
G ven the circunstantial guaranties of trustworthiness present in
this case, the inability of respondent to procure a custodi an of
the records of the bankrupt Efeckta, and the |ack of any evidence
in the record to suggest that the payroll summaries are anything
ot her than what they purport to be, we shall admt the docunents

into evidence.® See Karne v. Conni ssioner, 673 F.2d 1062, 1065

(9th Cr. 1982) (Fed. R Evid. 807 authorizes a court to admt a
record into evidence so long as the record is material,

probative, and trustworthy), affg. 73 T.C. 1163 (1980); see also

6 Petitioner had fair opportunity to challenge the docunents
underlying Exhibit 1-R in advance of trial but did not take that
opportunity. Respondent’s pretrial nmenorandum gave notice to
petitioner of the possibility of respondent’s introducing
evi dence that m ght be supplied by the custodian of records for
Ef eckta. Petitioner had sufficient tinme to call witnesses to
testify at trial on the matter of the payroll records of Efeckta.
Finally, Exhibit 1-R involves a matter which should be famliar
to petitioner; nanely, petitioner’s own incone for 2002.
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United States v. Linn, 880 F.2d 209, 216 (9th Gr. 1989) (the

Court of Appeals for the Ninth Crcuit has granted | ower courts
broad discretion to decide whether a particular record is
trustworthy).

2. Unreported | ncone

As a general rule, the Comm ssioner’s determ nations of
deficiencies in tax set forth in a notice of deficiency are
presunmed correct, and the taxpayer bears the burden of show ng
that these determ nations are in error. See Rule 142(a); Wlch

v. Helvering, 290 U S. 111, 115 (1933); see also Rapp v.

Comm ssioner, 774 F.2d 932, 935 (9th Cr. 1985); Del aney v.

Comm ssi oner, 743 F.2d 670, 671 (9th Cr. 1984), affg. T.C. Meno.

1982-666. In order for the presunption of correctness to attach
to the deficiency determnation in unreported i ncone cases, the
Comm ssi oner must establish “sone evidentiary foundation”
connecting the taxpayer wth the inconme-producing activity,

Wei nerskirch v. Conmm ssioner, 596 F.2d 358, 361-362 (9th G

1979), revg. 67 T.C. 672 (1977), or denonstrate that the taxpayer

recei ved unreported incone, see Edwards v. Conm ssioner, 680 F.2d

1268, 1270 (9th G r. 1982) (the Conm ssioner’s assertion of a
deficiency is presunptively correct once sone substantive
evidence is introduced denponstrating that the taxpayer received

unreported incone); MMnus v. Conm ssioner, T.C Meno. 2006-57;

see also Palnmer v. United States, 116 F.3d 1309, 1312 (9th G
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1997) (“The Comm ssioner’s deficiency determ nations and
assessnments for unpaid taxes are normally entitled to a
presunption of correctness so long as they are supported by a
m ni mal factual foundation.”). |If the Conm ssioner introduces
sone evidence that the taxpayer received unreported incone, the
burden shifts to the taxpayer to show by a preponderance of the
evidence that the deficiency was arbitrary or erroneous. See

Hardy v. Comm ssioner, 181 F.3d 1002, 1004 (9th Cr. 1999), affg.

T.C. Meno. 1997-97.7

We concl ude that respondent has met his burden of production
as to the unreported incone determned in the notice of
deficiency. Respondent introduced, and we admtted, into
evi dence respondent’s conputer-generated formstating that
respondent had received fromEfeckta a Form W2 reporting that it
had paid petitioner wages of $157,553 during 2002. See id. at
1005 (the Conm ssioner satisfied the sufficient foundation
requi rement when the taxpayer’s enployer reported the taxpayer’s

i ncone to the Conm ssioner); Hughes v. United States, 953 F. 2d

531, 540 (9th G r. 1992) (upholding the use of official,

" Pursuant to sec. 7491(a), the burden of proof as to
factual matters affecting liability for tax shifts to the
Comm ssi oner under certain circunstances. Petitioner has neither
all eged that sec. 7491(a) applies nor established his conpliance
with the requirenments of sec. 7491(a)(2)(A) and (B) to
substantiate itens, maintain records, and cooperate fully with
respondent’ s reasonabl e requests. W conclude that sec. 7491(a)
is inapplicable to this case.
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conputer-generated IRS forns in a deficiency determnation); see

al so Parker v. Comm ssioner, 117 F.3d 785 (5th Cr. 1997)

(holding that it is not arbitrary for the Conm ssioner to rely
upon third-party payor reports in a case of unreported inconme
where the taxpayer does not file a return or other sworn docunent
di sputing the income reflected in those reports). Petitioner

presented no evidence to suggest that this formwas inaccurate.

See Hardy v. Conmm ssioner, supra at 1004 (shifting to the

t axpayer the burden of show ng the unreported i ncone

determ nation was not erroneous after the Conmm ssioner presented
subst antive evidence of unreported incone); see also Geen v.

Comm ssioner, T.C Meno. 1996-107, affd. w thout published

opinion 113 F. 3d 1251 (11th Gr. 1997). Respondent al so

i ntroduced, and we admtted, into evidence records of Efeckta
whi ch support respondent’s determ nation. The records show that
during 2002 Efeckta paid to petitioner a sem nonthly sal ary of
$6, 000. The records are consistent with respondent’s cl ai m of
unreported inconme, and we hold that respondent has sufficiently
linked petitioner with the unreported incone. See Hardy v.

Conm ssi oner, supra at 1005. Gven petitioner’s failure to
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di sprove respondent’s determ nation of unreported incone,? we
sustain the determ nation

3. Addition to Tax Under Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return when due “unless it is shown that such failure is
due to reasonabl e cause and not due to willful neglect”. The
addition equals 5 percent for each nonth that the return is |late,
not to exceed 25 percent in total. The Comm ssioner has the
burden of production with respect to the liability of an
i ndividual for an addition to tax under section 6651(a)(1l). See
sec. 7491(c); see also Rule 142(a)(1) (the Comm ssioner bears the
burden of proof as to his allegation in the answer concerning the
increase in the section 6651(a)(1) addition to tax).® The burden
of show ng reasonabl e cause under section 6651(a) remains on

petitioner. See Hi gbee v. Comm ssioner, 116 T.C 438, 446-448

(2001). *“Reasonable cause” requires petitioner to denonstrate

8 Petitioner had an opportunity to show error in
respondent’s determ nation of unreported inconme but failed to
t ake advantage of that opportunity. |Instead, petitioner opts to
rely on allegations simlar to those that we have previously
rejected as frivolous. W see no need to address petitioner’s
all egations with any further discussion. See Sawkaytis v.
Comm ssioner, T.C Menp. 2002-156, affd. 102 Fed. Appx. 29 (6th
Cir. 2004); Heisey v. Conm ssioner, T.C Meno. 2002-41, affd. 59
Fed. Appx. 233 (9th G r. 2003); Hart v. Conm ssioner, T.C Meno.
2001- 306.

° Petitioner believes that respondent’s concession in the
answer of the sec. 6651(a)(2) addition to tax invalidates the
notice of deficiency. W disagree.
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t hat he exercised ordinary business care and prudence and
neverthel ess was unable to file his 2002 Federal incone tax

return by the due date. See United States v. Boyle, 469 U S.

241, 246 (1985); sec. 301.6651-1(c), Proced. & Adm n. Regs.
WIlIlful neglect is defined as a “conscious, intentional failure

or reckless indifference.” United States v. Boyle, supra at 245.

Petitioner conceded in his petition that he never filed his
2002 tax return. Respondent has accordingly net his burden with
regard to the section 6651(a)(1l) addition to tax. See sec.

7491(c); Hi gbee v. Conmm ssioner, supra. Petitioner has neither

of fered an explanation for his failure to file a 2002 Feder al

i ncone tax return nor produced evidence to establish any
reasonabl e cause for his failure to file this return. Petitioner
does not deny that he | acked reasonabl e cause; he raises tax-
protester argunments that |lead us to conclude that his failure to
file a 2002 tax return was conscious, intentional, and recklessly
indifferent.® W sustain respondent’s determ nation of an

addition to tax under section 6651(a) as increased in the answer.

10 Petitioner had an opportunity to show error in
respondent’s determnation of this addition to tax but failed to
t ake advantage of that opportunity. Petitioner alleges that the
addition to tax was erroneously determ ned because “A 6651
penalty can only apply to al cohol, firearns, and tobacco taxes”,
and he did not engage in such excise activities during the
taxabl e year in question. W have previously rejected simlar
al l egations as frivol ous, and we see no need to address
petitioner’s allegation with any further discussion.
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4. Addition to Tax Under Section 6654

Section 6654(a) inposes an addition to tax upon an
i ndi vi dual for an underpaynent of a required installnment of
estimated tax. |If the taxpayer assigns error to the
Comm ssioner’s determ nation that the taxpayer is liable for the
addition to tax, the Conm ssioner has the burden of producing
evidence to show that the addition to tax applies. See sec.

7491(c); Higbee v. Conm ssioner, supra at 438.

Under section 6654, the addition to tax is calculated with
reference to four required install nent paynents of the taxpayer’s

estimated tax liability. Sec. 6654(c)(1); Weeler v.

Comm ssi oner, 127 T.C. 200, 210 (2006). Each required

install ment of estimated tax is equal to 25 percent of the

“requi red annual paynent”. Sec. 6654(d)(1)(A). The required
annual paynent is generally equal to the lesser of (1) 90 percent
of the tax shown on the individual’s return for that year (or, if
no return is filed, 90 percent of his or her tax for such year),
or (2) if the individual filed a return for the inmmediately

precedi ng taxabl e year, 100 percent of the tax shown on that

return. Sec. 6654(d)(1)(B); Weeler v. Conm ssioner, supra at
210-211. A taxpayer has an obligation to pay estimted taxes for
a particular year only if he has a “required annual paynment” for

that year. \Weeler v. Conmm ssioner, supra at 211
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Respondent i ntroduced evidence to prove that petitioner was
required to file a Federal incone tax return for 2002, that
petitioner did not file a 2002 return, and that petitioner did
not meke any estimated tax paynents for 2002 (with the exception
of the withheld tax). However, respondent did not introduce
evi dence sufficient to prove that petitioner had an obligation to
make any estimated tax paynents for 2002. Specifically,
respondent’ s burden of production under section 7491(c) required
hi mto produce evidence that petitioner had a required annual
paynment for 2002 under section 6654(d), which in turn required
t hat respondent produce evi dence establishing whether petitioner
filed a 2001 tax return and if so the amount of tax shown
thereon. |d. at 211-212.!* Respondent did not do so.
Consequently, respondent’s determ nation regarding the section

6654 addition to tax i s not sustained.??

11 Al't hough the petition is unclear in nmany respects and is
replete with frivolous argunents, petitioner neverthel ess
asserted in the petition that “the 6654 penalties are erroneously
all eged.” Thus, respondent was put on notice that petitioner’s
l[tability for the sec. 6654 addition to tax was an iSssue.
Respondent therefore had the burden of production under sec.
7491(c) to introduce evidence that it is appropriate to hold
petitioner liable for the addition to tax. See \Weeler v.
Comm ssi oner, 127 T.C. 200, 210 (2006).

12 W enphasi ze that we are not holding that petitioner was
not required to nake estimted tax paynents for 2002. Rather, we
hol d that petitioner is not liable for the sec. 6654 addition to
tax because of respondent’s failure to neet the burden of
pr oducti on.
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5. Section 6673(a)(1) Penalty

The Court now considers sua sponte whether to inpose a
penal ty agai nst petitioner pursuant to section 6673(a)(1l). That
section provides that the Court may require a taxpayer to pay to
the United States a penalty not in excess of $25,000 whenever,
anong ot her reasons, it appears either that the taxpayer
instituted or maintained the proceeding primarily for delay or
that the taxpayer’s position in the proceeding is frivolous or
groundl ess.

The record in this case convinces us that petitioner was not
interested in disputing the nerits of either the deficiency
in incone tax or the additions to tax respondent determned in
the notice of deficiency. Rather, the record denonstrates that
petitioner unreasonably prolonged the proceedi ng by serving on
respondent and filing with the Court repetitious, groundless, and
frivol ous docunents. 1In the petition, notion for summary
j udgment, and several other docunents petitioner has submtted to
the Court, petitioner raised frivolous tax-protester argunents
and contentions that have previously and universally been

rejected as such. See, e.g., Dashiell v. Comm ssioner, T.C

Menmo. 2004-210 (as to petitioner’s allegation that no Internal

Revenue Code section nmakes himliable); Smth v. Comm Ssioner,

T.C. Meno. 2003-45 (as to petitioner’s allegation that the

deficiency determned is an excise tax). Petitioner knew or
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shoul d have known that his arguments |acked nerit. Petitioner
cited the Internal Revenue Code, the Tax Court Rules, the
Constitution, and dozens of cases. W have no doubt that
petitioner was or had reason to be thoroughly famliar with the
precedent which uniformy denied validity to his position.
Petitioner’'s failure to provide respondent with information
requested and petitioner’s failure to offer conpetent evidence at
trial pertaining to substantive issues raised in the notice of
deficiency are further evidence that this lawsuit was instituted

primarily for delay. See Stanps v. Conm ssioner, 95 T.C 624,

638 (1990), affd. w thout published opinion 956 F.2d 1168 (9th
Cr. 1992).

On the record before us, we are convinced that petitioner
has instituted and maintained this proceeding primarily for del ay
and has advanced frivol ous and groundl ess argunents. In the
light of the foregoing, we believe sanctions are necessary to
deter petitioner and other simlarly situated taxpayers from
conparabl e dilatory conduct. Pursuant to section 6673(a)(1l), we
i npose agai nst petitioner a penalty of $5, 000.

We have considered all of petitioner’s contentions and
al l egations that are not discussed herein, and we find themto be
wi thout nmerit and/or irrelevant. To reflect the foregoing,

Deci sion will be entered

for respondent.




